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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P M Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R.CASE NO :- 306 of 2013

Under Section 379 IPC

State of Assam

-VERSUS –

Md. Habej Ali

S/o- Md. Ibrahim Ali

Vill- Dolapadung Basti

Police Station- Rangapara

District- Sonitpur, Assam

                                                   
-Accused person

Appeared

Learned App for State : Smti Bandana Boro

Learned Counsel for Defence : A. Aziz

Charge framed on : 18.05.2015

Date of Evidence : 20.07.2016, 19.09.2016,

                                                                         13.03.2018, 05.04.2018

Date of Argument : 02.03.2020

Date of Judgment : 03.03.2020
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  J U D G M E N T

1. The  present  case  arose  out  of  a  FIR  lodged  by  informant  Rajeev

Ranjan  against  anonymous  person  alleging  that  certain  material/s  were

stolen from site area at Rupajuli tea estate. Subsequently, accused person

was intercepted by watchman on duty at the said site and handed over to the

police. Hence, this case. 

2. On  receipt  of  the  FIR,  officer  in  charge  of  Tezpur  police  station

registered a case vide Tezpur P.S. case no. 163/13 under section 379 of the

Indian Penal Code (IPC) and endorsed the case for investigation. Accordingly

investigating  officer  (I/O)  initiated  investigation  of  this  case  and  on

completion of investigation, I/O submitted charge sheet against the accused

person under section 379 of the IPC.

3. Thereafter,  on basis  of  the  contents  of  the  case diary,  FIR,  charge

sheet and other relevant documents, cognizance was taken of the offence

prima facie appeared to has been committed by the accused person and

summon was issued against him.

4. On appearance, accused person was furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

On perusal  and consideration of  the material  on record and upon

hearing  the  learned  Assistant  Public  Prosecutor  (APP)  and  the  learned

counsel appearing on behalf of the accused, prima-facie material of offence

under section 379 of the IPC was found against the accused person and

accordingly particular of said offence under the aforesaid section was read

over and explained to the accused person to which he pleaded not guilty

and claimed to be tried.

5. In  support  of  its  case,  prosecution  examined  4  (four)  number  of

witnesses and exhibited 2 (two) number of documents. The witnesses were

cross-examined  by  the  defence  and  thereafter  the  witnesses  were

discharged.

6. Statement  of  defence  of  the  accused  person  under  section  313

Cr.P.C. has been dispensed with due to lack of any incriminating evidence

against him. The defence declined to adduce any evidence.
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7. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned counsel appearing for the

accused person.

8. Upon  hearing  and  after  perusal  of  the  record,  following  point  is

formulated for proper adjudication of this case:

POINT FOR DETERMINATION

(A) Point No. 1: Whether accused Habej Ali in the year 2013 dishonestly

moved  nut  and  bolts  from  the  construction  sites  of  Rangajuli  tea  estate

without the consent of concerned person in-charge of the said property and

has thereby committed offence of theft punishable under section 379 IPC?

DISCUSSION , DECISION & REASONS THEREOF:-

9. P.W.1 Rajeev Ranjan who is  the informant and who at  the time of

incident was working as a contractor under Power Grid Corporation of India

has  stated  that  the  incident  happened  in  the  year  2013  at  Rupajuli  tea

garden. He stated that when he went for line visit at the site for tower, he

came to know that certain articles of the tower were stolen. Hence, he filed

an FIR. Ext. 1 is the FIR and Ext. 1(1) is his signature. In his cross examination,

P.W. 1 stated that he filed the FIR against an anonymous person since he did

not know who had committed the theft.

Subsequently, P.W.2 Bishal Gulipadya in his testimony corroborated

P.W.1 regarding the incident of theft. P.W.2 added that he was on 'line duty'

for the tower area on the said day when he saw a person near the tower and

found nut and bolts in his pocket. P.W.2 confirmed and could identity the

accused Habej Ali as the person whom he saw near the tower and found with

nut and bolts in his pocket. In his cross examination P.W.2 stated that he did

not witness the act of theft. However, it is seen that in his examination in

chief P.W.2 has very clearly stated that the accused person was intercepted

near the tower area and he could not provide substantial explanation for his

presence at the site at that point of time. Infact, as per P.W.2, the accused

person lied that he was on duty for the tower but when P.W.2 cross checked

with his superior regarding the same it was communicated by his superior

that  the  accused  was  not  given  any  duty  near  the  tower.  Thus,  P.W.2's

testimony  indicates  that  the  accused  person  was  present  at  the  site  of
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incident with nut and bolts in his pocket without any substantial explanation

for his presence.

P.W.2 in his cross examination stated that Ext. 2 (1) is his signature on

the seizure list  which he signed in the police station as the accused was

handed over to the police by him and the nut and bolts found in his pocket

were handed over to the police.

P.W.3 Hiranya Gulipadya corroborated P.W.1 and P.W.2 regarding the

occurrence of the incident in 2013 and that he was on duty as watchman in

the power line at Kathalguri tea estate. P.W.1 stated that at around 12.00

PM- 1.00 PM on the said day he found the accused under a pillar and with

nut bolts in his pocket. Since behaviour of the accused was suspicious, he

duly informed his superior and subsequently the accused was handed over

to police. Nut bolts found in the possession of the accused were seized by

the police. Ext. 2 is the seizure list. Ext. 2(2) is his signature. Material 2(A) is

other nut  bolts found in the pocket of  the accused and which P.W.2 has

confirmed to have seen in court.

Both P.W.2 and P.W.3 have confirmed to have found nut bolts in the

pocket of the accused person and whose presence (i.e. the accused) in the

tower  area  was  not  supported  with  any  substantiated  explanation.   Both

P.W.2  and  P.W.3  have  re-iterated  whatever  they  have  stated  in  their

statement in chief in their respective cross examination. Thus, the said PWs

have stood firm in their testimony and their credibility could not be shaken in

cross examination.

P.W.4 Alok Kalita, too, corroborated the aforesaid PWs regarding the

incident of theft in 2013. P.W.4 confirmed that in the project area, watchman

were  employed.  P.W.2  and  P.W.3  have  both  deposed  that  they  were

deployed in  the  site  of  incident  as  watchman when they  intercepted the

accused person and on finding nut bolts in the pocket of the accused person

without any reasonable explanation from the accused person explaining his

presence at the site, had informed their superior for further action. P.W.4 has

confirmed in his testimony that he was informed by the watchman on duty

regarding the theft. P.W.4 further, stated that on receiving information when

he reached the place of occurrence, he, too saw the accused person with

pocketful of nut bolts and a spanner. Subsequently, the accused was handed
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over to the police where the police seized the nut bolts and prepared the

seizure list. Ext. 2(3) is the signature of P.W.4 in the said seizure list.

In his cross examination P.W.4 corroborated P.W1's deposition that

certain things were stolen from the tower area due to which P.W.1 had earlier

filed an FIR regarding theft. P.W.4 further, confirmed that the nut bolts which

were  seized from the  possession of  the  accused are  not  available  in  the

market implying that nut bolts seized from the possession of the accused

person were stolen.

From the testimonies of the aforesaid P.Ws it can be seen that they

have  corroborated  each  other's  version  regarding  the  presence  of  the

accused person at the said tower area without any reasonable explanation

for his presence. Recovery of nut bolts from the possession of the accused by

the watchman on duty points towards dishonest  intention of  the accused

person. Further, as deposed in the testimony of P.W.2 accused had initially

lied to P.W.2 that he was on line duty which turned out to be false. 

Defence side did not adduce any evidence to refute the allegations of

the prosecution that the accused was in possession of nut bolts and was

present without any reasonable explanation in the tower area and that those

nut bolts were stolen from the said site.

Ld. Counsel representing the accused person had argued that the nut

bolts recovered from the accused person were not stolen but were meant for

his  personal  use.  But  the  deposition  of  prosecution  witnesses  who

corroborated each other's version that items were found missing from the

tower  area  and  hence,  watchman were  on  duty  who  found  the  accused

person in the said area without any valid ground to explain his presence.

Further, the recovery of nut bolts from the pocket of accused person points

the needle of suspicion firmly at the accused person and establishes his guilt.

10. Burden of proof to establish the guilt of the accused person is on the

prosecution.  Here,  prosecution  has  established  the  guilt  of  the  accused

person.  From the evidence of the prosecution witnesses who has appeared,

it  can be seen that  the FIR was lodged due to certain items being found

missing from the tower area for which the informant had deployed watchman

who  intercepted  the  accused  person  and  recovered  nuts  and  bolts  not

available in the market. Thus, evidence on record points towards the guilt of
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the accused person that he has committed offence punishable under section

379 of the Indian Penal Code (IPC).  The point for determination as stated

above is hence, decided in positive.

11. Therefore,  in my considered view, the prosecution could prove the

guilt of the accused person Habej Ali in respect of commission of  offence

u/s 379 IPC beyond all reasonable doubt.

12. Accused person Habej  Ali  is  hereby found guilty  u/s  379 IPC and

accordingly convicted under the aforesaid section.

13. Considering the facts, circumstances and the nature of offence which

is theft, I do not deem it fit to give the benefit of provisions of the Probation

of Offenders Act, 1958 to the accused person. 

14. Heard the convict on quantum of sentence. 

15. The convict has stated that he is innocent and prayed for mercy.

16. Heard the learned counsels appearing for both sides. 

17. Upon  consideration  of  the  facts  of  the  case  and  on  hearing  the

convict,  I  sentence  accused/  convict  Habej  Ali  to  undergo  simple

imprisonment of 30 days u/s 379 IPC. The period of detention as underwent

by the said convict during the period of investigation or trial of this case will

be set off as per law.

18. Having considered that the stolen items were recovered, I am of the

considered opinion that the victim is not entitled to any compensation.

19. Furnish a free certified copy of this judgment and order to the convict

above named forthwith.

20. Bail bond for the accused person is extended for a further period of

six months in view of section 437(A) of the Cr.P.C.

21. Given  under  the  hand  and  seal  of  this  court  on  this  03rd day  of

March, 2020 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Name of the witness of Prosecution:-

1. P.W.1- Rajeev Ranjan

2. P.W.2- Bishal Gulipadya

3. P.W.3- Hiranya Gulipadya

4. P.W.4- Alok Kalita

Documents exhibited by Prosecution :-

1. Ext. 1- Ejahar

2. Ext. 1(1)- Signature of the informant (Rajeev Ranjan)

3. Ext. 2- Seizure list

4. Ext. 2(1) and Ext. 2(2)- Signature of witnesses

Name of the witness of Defene:-  Nil

Document exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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